QJ'.(.-&N‘ _
'?.q_.ot _L,

THE COME:TROLLEA GENERAL
lOr THR JNITUD BTATES

WASBSHINGTON, D.C, 8DBA4B

FiLge: B-190238 DATE: June 15, 1978

MATTER OF: Documentatioh Associates -- Claim for Proposal
Prepiuration Costs :

DIGEST:

1. Claimant of proposal preparation custs contends
that contracting agency in bad faith induced
claimant to subwuit offer. Bases for conten-
tion were previously bases for untimely protest
which were not therefore considered on merits.
Claim is Jenied, since merits may not be con-
sidered nov merely beczuse they are raised i
in context of claim. .

2., GAO pteviously deternined that contracting
- agency 8 inclusion' of claimant 8 uasuccessful

proposal in competitive range was -improper,
since initial oroposal wag considered "non-
competitive.® Claimant requests reimbursement
for expenser: of attending technical discussions
and snbmitting revised offer, which, in view
of GAO decision, should not have been incurred.
Claim is denied, since record shows no bad
faith on part of contracting agency. Expenses
incurred in attending debriefing and protest
costs may not be paid. :

In Docbmentation Associates, B-190238 March 23,
1978, 78-1 CPD 228, we' considered a protest by
Documentation Asscciates against, the rejection of
its proposal. under’ request for proposals (RFP} .

No. 2-26303 for library technical processing services,
iesued by the National Aeronautics and Space A(minis-
cration (NASA) The proposal was one of two included

in the comg:titive range after an initial evaluation .
(the other was the incumbent's, Technology Develophent
Corporation (TDC)). Technical discussiohs weére held
with both firms, and revised offers were’ lubmitted

A further ‘evaluation rated Dociimentation Associates'
proposal slightly lcwer technically’ than TDC's.
Therefore, and_ei?ce the cost of the Documentation
Associates' .proposal far exceeded that of TDC, the
contracting officer selected TDC for final negotiation.
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In protesting thy conttacring oftlce:': de isxon,
Documentgtion Associales argued that it shouldihave
been .furiiished certain material available; to TDC as
the incumDent contractor; NAA should have prociitedy
the required services by use of either tha section 8(a)
program of fhe Small Business Act, 15 U.S.C. § 637(&)(1;
(1976), or & small business set-aside; and /tu ropnsal
should not have been rejected on the basis of a h
cost proposal without the opportunity *o discuss uosts.

In our decision, we determined that '‘the iasues
involving the material furnished the offerors and
the type of solicitation used were untimely raiged
under our Bid Protest Procedures, 4 C.F.,R. part 20
(1877) (Procedures), and could nont, therefore, be
considered on their merits.

COncerning whéther cost. discussiona shou;q“have
been conducted: with Dncumentation Associates, ‘the
record indicated that it was NASA's beliefqtﬁu ,thére
was no potential for a significanc‘cost xeddctiou in
the proposal--as the gource selection offisial’ dtated,
"their cost proposal, was. oncompetitive.” On that basis,
and in view of NASA procur@ment procedures and the
language of the RFP regaruinq discussions and cost,
we concluded that Documeritacion Ascociates should not.
have been lncluded in the, competitive range. We denied
the protest,s;nce "the £iZm was not, therefore, prejudiced
by the lack of cost discussions. HowevéY, since firms
should not be included in the compefitive range without
a reasonable chance for award,. we brought the mattex
to the attention of the Administrator of NASA.

Documentation Associates has now submittl l a claim
for reimbursement for expenses incurred in preparing
its proposal, taking part in discussions, attending a
debriefing after the rejection of the proposal, and
pursuing the bid protest before our Office. Documentation
Associates argues-

"x % * wa believe. the Goveénment
initially acted unreasonably by
aggressively soliciting and encourag-
ing a small 8(a) business to compete
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against a rlon- 8 (x) anﬁmbent and
further aggravated the' unfair
sitvation by tailing 'and refuainq
to respond to our xrequest forx
critical imtormation that.was
only ‘available from the Govern-
ment or the.fncurbent. This
pattern of atbitraq .and- capri-
cious action wa® maintained through-
out. the procusrement process' and is
most clearly eyident Ln NASA's .
admission that our 'mcncompetitive'
proposal waa kpowlipgly and wro..gly i
included in the competitive ranga .
without ‘any ehanva for a realistic
reduction® ‘% % * gipd)lar actions by
. NABA: are ce:balnly '‘arbitrary and
"capricious' and illuscrate NASAL's
Tailure to agt fa:lrly and honestly
in this procytement . ™

Ccmcerning the ...osts of preparing its; initial
proposal and attending: ’diacussions. in a series of
case3 beginning with Reyer:Products Company v. United
states, 140 F. Supp, 409 (Ct, Cl. 1956), the Federal
courts have recognized that because bidders and offerors
ar2 entitled to hawe their bids and proposals considered
‘fairly and honestly forjawsrd, the preéparation costs
of a bid or proposal which was not:so considered
nay be recoverabl.e in cértain circumstances. Heyer
held that récovery could be had only, where clear
and convinclng pcocf showed a fraudulent inducement
of bids. 'That is, bids were not invited in
q::od falth, but ms a pretense to.conceal the purpose
to award the contract to some favored bidder or
biddexs, and with the intent to willfully, capri-
ciously, and arbitrarily d isregard the obligation to
let the contract to the bidder whose bid was most
advantageous to the Government. 140 F. Supp.,
supra, at 414.

Subsequently , the courts have modified the
standard set forth in HeyeX In order to allow
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:ecd?éfiﬂqP‘p:e aration. costez where the Goyzrnment's
onﬂof bids has been so arblitrary or capricious

a;itg'ftecLude%: pa:ﬁ&éh}hi,figu fron‘:n award to1
which it wiln- otherwisi tntitled, McCarty Corporation
v. United Hitates, 499 F, 2d §33 (dETfEI¥?1§7%%T““' .
Armstrong & Armstrong;’..Inc..v, United Etates,
456 F, supp, 514 (D.D.C, 1973); see T & 0l Company,-
54 Comp. G¢n. 1021 (1975), 75-1/CPD_ 345, However, ,
as our Offilce held in Keco Industries,’Inc., 54 Comp.
Gen. 215 ((974), 74-2 CPD 175, and Federal Leasin
Inc., DP? I[ncorporated, 54 Comp. Gen, 872 |( ) ¢
75-1 CPD 236, the courts have not indicated that 'we
should deviate from the higher standard of the Heyer
decision when a‘c¢laim for bid prepargyion cocits 18
based on an agency's acticn in issuing a solicitatinn,
See' Ampex Corporation, RCA. Corporation, B-183739, '
November 14, 1975, 75-2 CPD .

. . To the extent 'that Documentation Associites’
claim is based on its contentions,that NASA ‘did not
in the first instance inh good faith solicit an offer
from the firm, the factors up.un which that position
is based were not initially raised in-accordance
with the time limits set out in our'Procedures.

It would not be appropriate to consider their effect
here rerely bucause they are raised in the context
of a claim for proposal preparation costs, See-

DWC Leasing. Company, B-186481, November 12, 1976,
76-2 CPD 404, Cf. Department of Commerce--Reguest
for Reconsideratinn, B-186939, December 1€, 1977,

- Thus, we can only coﬁbider the merits of the

claim from the point of NASA's receipt of -Documen-
tation Associates' initial proposal. The issue is,
therefore, whether the expenses allegedly incurred

by Documentation Associates in attending teihnical
discussions and in preparing and submitting its revised
proposal, which our -March 23 decision indicates should
have been unnecesrary, are reimbtursable.

~ Our decisions suggest tﬂ%t such expenses may . L
properly be considered in connection with a _ R
claim for proposal preperation costs. See-Condur
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Aexos ace or 1ration--01aiu for Pro ‘sdlnPiegaration

E sts ~187347, July 14, 1577’\77-5 CPD 24; Edmac .
atel. ;no. 8-184469 January 30, 1976,

EDD 35; RaJiatIon Systems: Incor ;nted 8-180018,
June 12, 1974, 74-1 CPD 322, The standard for review
of this claim must be chat set forth in Heyer--a
claim such as this considered urnder the modified
Heyer standard wold always fail because the claimant
would not have been the ultimate awardee. See
International Finance and Economicds, B-186939,
October 25, 1977, 77-2 CPD 320. . .

On the basis of the record before our Office,
we believe that the contracting officer's admittedly
improper lhclusion of Documentation-issociates
in the competitive range can at worst be characterized
as a judgmental error on; ‘the side of ca:tion, rather
than a. pretense to conceal a preconceived intent
to award a contract to TDC. As ‘such, - and using the
Reyer standard, it is not the type of procurement
irregularity that would entitle Documentation

" Associates to recovery of the subject costs incurred

as a result therecf. 'See Morogan Business Associates,
BR-188387, May 16, 1977, 77-1 CPD 344; Amram Nowak
Assoclates, Inc., B-187253, March 15, 1977, 77-1

CPD 189. :

The claim for preposal preparation costs is
denied.

In view of the above, there  is no basis to
reimburse Documentation Associater for expenses
incurred in_ attending its depriefing ‘even.if
such’ expenses could be consicered proposal. prep-
aration costs. In addition, the cost of pursuing
a bid protest is in any case''noncompensable.

See Tennessee . Valley Service Company, B-188771,
December 8, 1977, 7“Y_7 2 CPD 444, '

-Acting Comptrollé General
of the United States





